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DUE PROCESS OF LAW IN MAGNA CARTA/ 

The famous thirty-ninth chapter of King John's Charter of 
Liberties, or the twenty-ninth of Henry Ill's reissue of 1225, 
through which it was mainly known to our ancestors, "the palladium 
of our liberties" — Nullus liber homo capiatur, vel imprisonetur, 
aut disseisiatur, aut utlagetur, aut exuleter, aut aliquo modo 
destruatur, nee super eum ibimiis, nee super eum mittemus, nisi 
per legale judicium parium suorum vel per legem ierre — is now 
regarded by some eminent historians not as a document of popular 
liberty, but rather as one of feudal reaction. They consider it a 
concession to the demands of the barons for a return to the feudal 
anarchy of Stephen's time and a repeal of the great administrative 
measures by which Henry II and his predecessors were molding 
a national judicial system, and thus preparing the way for a com- 
mon law. 

Mr. McKechnie, for example, says : 

"The clause was, after all allowance has been made, a reactionary 
one, tending to the restoration of feudal privileges and feudal 
jurisdictions, inimical alike to the Crown and to the growth of 
really popular liberties." 2 

M. Petit-Dutaillis agrees with this view, — the political concep- 
tions of the baronage in the struggle were "childish and anarchi- 
cal." "The English nobility of that day has not the idea of law at 
all;" 3 and it is expressed also by Pollock and Maitland in their 
great history of the English law : 

1 On the general subject, see especially Sir Edward Coke's Second 
Institute, p. 45 et seq.; Sir William Blackstone, The Great Charter and 
the Charter of the Forest (also included among his Tracts) ; Richard 
Thomson, An Historical Essay on the Magna Charta of King John 
(1829) ; Ch. Bemont, Chartes des Libertes Anglaises (1892) ; W. S. 
McKechnie, Magna Carta (1905) ; L. W. Vernon Harcourt, His Grace 
the Steward and Trial of Peers (1907) ; George B. Adams, The Origin 
of the English Constitution (1912). Narrative accounts are found in 
Stubbs' Constitutional History, vol. 1; Kate Norgate's John Lackland 
(1902) ; Sir J. H. Ramsay's Angevin Empire (1903) and elsewhere. 

Of the commentaries the four recent ones are all of great value. 
Bemont gives most of the texts, with a valuable introduction. McKechnie's 
Magna Carta is the fullest modern commentary on the whole Charter. 
Harcourt quotes and employs many authorities outside the Charter and 
is very suggestive. Professor Adams' account of chapter 39, though brief, 
is probably the most carefully considered of all. To all these the com- 
mentary here given owes very much. 

'Magna Carta, 449. 

'Studies and Notes Supplementary to Stubbs' Constitutional History. 
(English translation) 143. 
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"Even in the most famous words of the charter we may detect 
a feudal claim which will only cease to be dangerous when in 
course of time men have distorted their meaning: — a man is en- 
titled to the judgment of his peers ; the king's justices are no peers 
for earls or barons. * * * In after days it is possible for men 
to worship the words 'nisi per legale judicium parium suorum vel 
per legem terrae' * * * because it was possible to misunder- 
stand them." 4 

This is a radical and revolutionary departure from the tradi- 
tional view held from the fourteenth to the nineteenth century, 
that in this chapter we have our classical statement of the right 
of the subject to a trial "by due Process of the Common law," 5 
our greatest constitutional check upon arbitrary infringements of 
the liberty of the individual, whose ultimate effect was "to give 
and to guarantee full protection for property and person to every 
human being who breathes English air." 

Some centuries of decisions have thoroughly established this 
traditional interpretation as a matter of law, and have given it a 
legal validity entirely independent of its origin in 1215. Neverthe- 
less it is rather startling, and to the legal historian interesting, to 
find the constitution makers in our states, in the twentieth century, 
prescribing, in the exact words of the barons of the thirteenth, a 
judicium parium which may now turn out to have been originally 
merely a protection of the immunity of the great lords from na- 
tional control, and nothing more than a guarantee of their "liber- 
ties" of trying their own feudal dependents in their own courts by 
the customs of their own fiefs. 7 A consideration of this question 

'History of English Law (2d ed.) 1. 173, and n. 3. See also Professor 
Edward Jenks, The Myth of Magna Carta. Independent Review, vol. 4 
260, (1904), for a more extreme statement. 

2 2 Inst. 50. 

"The Rise and Progress of The English Constitution, by Sir Edward 
Creasy (13th ed.) 151, n. Sir Edward Creasy was Chief Justice of 
Ceylon. 

'For example, the constitution of Virginia, in 1902, Article I, Section 
8. "that no man shall be deprived of his life, or liberty, except by the 
law of the land, or the judgment of his peers." The Delaware constitu- 
tion of 1897, I, 7, has: "He [the accused in a criminal prosecution] shall 
not be compelled to give evidence against himself, nor shall he be de- 
prived of life, liberty or property, unless by the judgment of his peers 
or by the law of the land." 

Cf. the Massachusetts constitution of 1780, Part I. Article XII : "and 
no subject shall be arrested, imprisoned, despoiled, or deprived of his 
property, immunities, or privileges, put out of the protection of the law, 
exiled, or deprived of his life, liberty, or estate, but by the judgment of 
his peers, or the law of the land." 

Similar expressions occur in the Kentucky constitution of 1890 and 
in earlier constitutions in Maine, Missouri, North Carolina, Pennsylvania, 
Rhode Island, etc. 
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should hardly be regarded by an English or American lawyer a 
matter of antiquarian interest merely. In dealing with it, however, 
he is confronted with a number of historical problems of consider- 
able difficulty. Almost every word of this famous enactment, in 
fact, brings up a difficulty and a controversy. 

One of these appears with the first words, — nullus liber homo.* 
To whom was this protection intended to apply in 1215? Shall we 
adopt the traditional view that this included "every human being 
who breathes English air," 9 and thus extend its guarantees to vil- 
lains, as Coke did? 10 Shall we accept the more restricted appli- 
cation of the words preferred by McKechnie, which includes free- 
holders merely? 11 Or shall we accept the still narrower interpre- 
tation, including only tenants by military tenure, insisted on in the 
seventeenth century by old Robert Brady, "Doctor in Physick," who 
says "liberi homines most properly were those which held in 
Military, or Knights Service, and in this sense of the words, all the 
Earls, Barons, Knights, and others that held Knights Fees, or part 
of Knights Fees, were called and esteemed Freemen." 12 

This question, it is obvious, is a fundamental one, and our 
interpretation of the whole chapter will in large part depend upon 
what solution we adopt. If the grantees here include none but 
feudal lords, then we must dismiss the rest of the people as "only 
followers," who merely "helped to augment the noise." 

Some state constitutions have "without due process of law," or similar 
expressions, instead. For example, Oklahoma's constitution of 1907, 
South Carolina's of 1895, South Dakota's of 1889, and many others, made 
both before and after the Fourteenth Amendment to the Federal Con- 
stitution. 

See the various constitutions in Thorpe's Constitutions and the note 
in Cooley's Constitutional Limitations, 353. 

"In Number 29 of the Articles of the Barons, the demands on which 
Magna Carta was based, the expression used is, "Ne corpus liberi hominis." 
Stubbs, Select Charters, 293. 

"Ante, p. 28. 

"2 Inst. 45. 

"Magna Carta, 448-9. 

"An Introduction to the Old English History (16845. Glossary, 50. 
This would restrict the liber homo to the tenant-in-chief of the King, 
holding by feudal tenure, or a mesne lord, holding by a similar tenure, 
and could extend no further down in the feudal hierarchy than the holder 
of a Knight's fee. "These were the Freemen," says Brady, "which made 
such a Cry for their Liberties, (as appears by Magna Charta, most of 
which is only an Abatement of the Rigour, and a Relaxation of the 
Feudal Tenures) the rest were but only Followers, and helped to augment 
the Noise; they were no Law-Makers, * * * for 'tis not probable, 
that those Men that had the Force of the Nation, would permit Men 
of small Reputation to share with them in Law-Making. Those that 
had the Power of this, and other Nations de facto, always did give Laws, 
and Tax the People." Ibid. 51. Brady was physician in ordinary to 
Charles II and James II. 
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If liberi homines include men of lower degree, we may con- 
tinue to hold, as Stubbs does, that "It is the collective people who 
really form the other high contracting party in the great capitula- 
tion," 13 and that the Charter is therefore "the first great public act 
of the nation, after it has realized its own identity." 14 

The verbs ibimus and mittemtis have also given rise to widely 
varying interpretations. The prevailing construction has been Sir 
Edward Coke's, that "No man shall be condemned at the king's 
suite, either before the king in his bench, where the pleas are 
coram rege (and so are the words, nee super eum ibimus, to be 
understood) nor before any other commissioner, or judge what- 
soever, and so are the words, nee super eum mittemtis, to be under- 
stood, but by the judgement of his peers, that is, equalls, or accord- 
ing to the law of the land." 15 

This view was adopted by Hallam, 16 and has apparently been 
accepted in more recent times by Mr. Pike in his Constitutional 
History of the House of Lords. 17 This is the most generally ac- 
cepted version of ibimus and mittemus and makes them refer ex- 
clusively to the form of judicial procedure admissible. 

Mr. McKechnie's reading of these words is altogether dif- 
ferent : 

"Their object was to prevent John from substituting violence for 
legal process ; from taking the law into his own hands and 'going 
against them' with an army at his back, or 'sending against them' 
in similar wise. He must never again attack per vim et anna men 
unjudged and uncondemned. ... It was the use of brute force, 
not merely a limited form of legal process, which John in these 
words renounced." 1 * 

It was, in short, not the manner of judicial procedure, but the 
complete absence of it that constituted the grievance underlying 
this provision. 

Here is a divergence of construction of the most far-reaching 
character in its effect upon our interpretation of chapter 39 as a 
whole. 

"Constitutional History (6th ed.) vol. 1, 570. 

"Ibid. 571. 

"2 Inst. 46. 

"Middle Ages, Ch. 8, Pt. 2, § 10. He translates ibimus, "Nor will we 
pass upon him." 

"Page 169. He translates ibimus and mittemus "Nor will we proceed 
against him, or direct proceedings against him." 

"Magna Carta, 447-448. 
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Still another arises upon the words, "by the legal judgment of 
his peers," — per legale judicium parium suorum. 

The accepted equivalent of this famous phrase has been, up 
to recent times, trial by jury. "I believe that the trial by peers 
here spoken of means trial by jury," says Sir Edward Creasy. 
"The words will bear this meaning; it is certainly impossible to 
give them any other satisfactory meaning, and it is idle to suppose 
that they were thus introduced into the Great Charter without 
being designed to be seriously significant." 10 

Curiously enough, however, Sir Edward Coke seems hardly to 
have accepted this view, 20 and in recent years almost all historians 
seem to have rejected it. "It is now generally admitted that the 
phrase judicium parium does not point to trial by jury." 21 Rather 
it seems to require that the new trial by jury is to give way, in 
cases where the rights of feudal lords are involved, to the familiar 
older procedure by judgment of the lords of the fief, who are the 
suitors and peers of the court, — pares curtis. In the different in- 
terpretations of this expression, then, we find another divergence 
of view which touches the very foundations of our constitutional 
system. 

In like manner there has been much discussion as to whether 
the particle vel, which connects judicium parium with the expres- 
sion per legem terrae, really means or — thus making the procedure 
per legem terrae an alternative to the judicium parium, and there- 
fore different and distinct from it — or and, which would make 

"The Rise and Progress of the English Constitution, 221. This view 
was accepted in the courts at a very early_ date. Just at the opening of 
the fourteenth century there is an interesting case of a knight arraigned 
before the King's justices for rape, who objects that he is a knight, and 
therefore entitled to a trial by his peers, — "Ego sum miles, et non debeo 
judicari nisi per meos pares." To this the justice answers, "Since you 
are a Knight, we are willing that you be judged by your peers," — per 
vestros pares, and, the reporter adds, "Knights were named." The accused 
was satisfied with this, but excepted to those jurymen who had already 
been on the jury, which presented him — "In pares meos consentiam, sed 
non in duodecim per quos sum accusatus." Year Book 30-31 Edw. 1. (Rolls 
Series) 531. Here it is clear, first, that the pares are a trial jury; second, 
that such a jury is believed to comply with the requirement for a judicium 
parium; third, that a knight is believed to be entitled to this protection; 
fourth, that the requirements are not complied with if a knight is tried 
by a jury of men of lower status. 

Numberless citations of this interpretation could be made from the 
law reports, both English and American, and from other sources. It 
has been the generally accepted interpretation. Barrington, in his Obser- 
vation on the Statutes, written in the eighteenth century, tacitly assumes 
that no other is possible; and all our constitutions, state and federal, 
assume it. 

M 2 Inst. 48, 49. 

Il I Pollock and Maitland, 173, n. 3. 
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judicium parium and per legem terrae simply different parts of 
the same procedure, and complementary to each other, instead of 
being alternative, mutually exclusive, antithetical, or in any way 
incompatible one with the other. It is, of course, a question of 
no small importance whether judgment of peers is merely a regular 
procedure per legem terrae, or rather something exceptional, out- 
side and beyond "due process of law." 

Hallam suggested, in a rather hesitating way, that vel should 
properly be read and. 22 This construction is also adopted by Pol- 
lock and Maitland, 28 and Professor G. B. Adams," while Mr. Mc- 
Kechnie considers the matter "almost beyond doubt." 25 To Mr. 
Vernon Harcourt, on the other hand, this interpretation seems the 
"acme of absurdity, * * a violation of the most elementary 

principles." 20 

In our consideration of chapter 39, we have in the last place 
to reckon also with the widely different views now held as to the 
meaning of lex terrae, in some respects the most important phrase 
in the whole provision. 

Just as in the interpretation of judicium parium, we have for 
lex terrae also a traditional reading sanctioned by some centuries 
of unhesitating acceptance, and inextricably woven into our fabric 
of existing constitutional law. This interpretation is well ex- 
pressed by Coke's classical phrase, "due process of law." But this 
view, though so long accepted, has, like "trial by jury," recently 
been the object of minute examination, and some historians have 
rejected it altogether. 

In Mr. McKechnie's view, for instance, the barons of 12 15 
had no conception of any "law of the land" in the sense conveyed 
by that expression today. They meant by the expression lex terrae 
to include nothing more than the modes of trial then in common 
use. Lex terrae, then, means merely a form of procedure, "wager 
of law," for example. It has nothing to do with substantive law 
or national customs. 

""This really seems as good as any of the disjunctive interpretations, 
but I do not .offer it with much confidence." Middle Ages, ch. 8, pt. 2, 
n. 16. Hallam, of course, in judicium parium read trial by jury, which 
he naturally thought not inconsistent with "the law of the land." 

^History of English Law, 1, 173, n. 3. 

2 The Origin of the English Constitution, 262 et seq. 

"Magna Carta, 443-443. Mr. McKechnie, as we shall see, considers 
the lex terrae here merely as the method of proof which follows auto- 
matically on the pronouncing of the judicium. And is therefore the 
only possible reading of vel. 

M His Grace the Steward and Trial of Peers, 244. 
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"The Great Charter promised that no plea, civil or criminal, 
should henceforth be decided against any freeman until he had 
failed in the customary 'proof,' — whether battle, or ordeal, or 
otherwise." 27 

This view of the procedural character of the ancient lex terrae 
is held, apparently, by Mr. M. M. Bigelow, though he would add 
presentment by a grand jury to the three older methods included by 
Mr. McKechnie. 28 The great authority of Selden is also upon this 
side. 20 It needs little reflection, however, to see what havoc such 
a reading would play with the accepted view of Magna Carta. 

In attempting an explanation of these difficult and important 
expressions of chapter 39 of Magna Carta, the investigator must, 
so far as he can, try to rethink the thoughts of the barons at 
Runnymede, — Contemporanea e.vpositio est fortissima in lege. 30 
To do so, the obvious place to turn to first will be the other pro- 
visions of the Charter itself. If this fail, recourse may be had to 
other documents contemporaneous with the Charter, or nearly so, 
together with an examination of the antecedents of Magna Carta 
and the circumstances which led up to the grant. It is proposed 
here to examine briefly the most important of the problems raised 
by these ambiguous expressions of the Charter by recourse to these 
three sources of information. The application of the first two — 
similar expressions within and without the Charter — calls for no 
explanation. But to apply the third — the antecedents of the 
Charter and the circumstances of its granting — requires some pre- 
liminary statement of the nature and importance of these prior 
documents and the events which lay behind the words of 1215. 
The series should probably begin with the coronation charter of 
Henry I, section 13. 31 

"Magna Carta, 441. 

^History of Procedure, 155, n. 3. 

""I would English it thus: * * * or by trial of him by oath, or 
wager, and doing his law. Lex terrae here is only as it signifies in 
amittere legem terrae. And ley gager, and a jury are the two trials, as I 
suppose, there thought on * * * Every one knows that at this day 
vadiare legem, is to offer the oath upon trial that way, and facere legem 
is to make the oath. All which shew that lex and lex terrae, signify in 
this notion only the oath of a man not disabled by law." Notes on Sir 
John Fortescue, De laudibus legum Angliae, ch. 26. Works, edited by 
Wilkins, III, columns 1895-1896. These Notes were first published in 1616. 

M 2 Inst. 11. 

"Liebermann, Gesetze der Angelsachsen, I, 522. The investigation might, 
of course, be pushed back still further, for Henry I's charter was not 
without precedents. But this would involve the whole controversy as 
to origins. The traditional view asserted in extreme form by Freeman 
and stated very decidedly, though more moderately, by Stubbs, assigns 
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Lagam regis Eadwardi vobis reddo cum Mis emendationibus 
quibus pater metis earn emendauit consilio baronum suorum. "I 
restore to you the law of King Edward, together with those 
amendments by which my father, with the advice of his barons, 
amended it." 

Passing over the two charters of Stephen and the brief and 

a national and an English origin to both the form and the substance of 
Henry's charter. Its form is to be traced back through some transactions 
of the two Williams ultimately to the coronation oath of the Anglo- 
Saxon kings, whose provisions are known to us as administered by Dun- 
stan to Ethelred (Liebermann, Gesetze, I, 214-217). The substance of 
Henry's charter, according to this view, is, in the main, the Laga Bdwardi, 
or traditional law enjoyed by Englishmen before the Conquest. See also 
Mr. R. I,. Poole, in English Historical Review, vol. 28, p. 444 (July, 1913). 

The non-national or feudal interpretation of Henry's charter, on the 
other hand, finds the formal origin of the Charter in such Norman grants 
as the Conqueror's famous charter to London, and its substance in feudal 
rather than in immemorial English custom. (See the article by Mr. Henry 
L. Cannon, The Character and Antecendents of the Charter of Liberties 
of Henry I, in American Historical Review, vol. 15, 37.) There is much 
to be said for this newer feudal view. Any consideration of the pro- 
visions of Henry's charter will show how large the feudal abuses bulk 
in it; and certainly many of these provisions are susceptible of an in- 
terpretation other than the national one hitherto insisted upon as the only 
one. But does this in itself warrant the statement that all these elements 
are introduced at or after the Conquest? Was there such an antithesis 
as this new school implies between what was national and what was 
feudal? It may be true that English institutions had taken on a far 
more definitely feudal form than ever before. The language of the 
feudal law, if nothing else, would prove that. England, it is certain, 
had become the fief of a Norman lord, and its laws were now ordinarily 
the customs of that fief, "found" in feudal fashion by the tenants-in- 
chief as suitors in the lords' court, the Curia Regis. 

But even though their form had greatly changed, why should not 
many of these customs have had an English origin? Henry I's charter, 
it is true, promises a restoration of the Law of King Edward only "to- 
gether with" the amendments made to it by William I ; but still it is 
the Laga Edwardi. And the whole provision is little more than a repeti- 
tion of an earlier one of the Conqueror himself — which is too significant 
to be overlooked — "this also I ordain and desire, — that all should have 
and hold the law of Edward the King, as to lands and to all things, with 
those additions which I have made for the good of the people of the 
English." Liebermann, Gesetze, I, 488. 

Another provision of William provides that every Norman "who 
in the time of King Edward, my relative, was in England and subject to 
the dues of the English which they call lot and scot, shall pay according 
to the law of the English." Liebermann, Gesetze, I, 487. Though the 
additions here referred to were all in the direction of a completer 
feudalism, the maker of them himself asserts that the basis of the law 
"in terris et in omnibus rebus" is to remain the law of Edward, the 
King, his antecessor and propinquus; and Henry I's charter merely 
reiterates it. 

Even without the evidence of these enactments of William I, or the 
well-known fact that there was many a Norman in England before 1066 
"particeps consuetudinum Anglorum," there are other reasons for be- 
lieving that no sharp antithesis must be imagined to exist between the 
lex Anglorum and feudal custom. The coronation charter of Henry I 
was largely a bid for feudal support, lay and clerical. 
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colorless one issued at the coronation of Henry II — few promises 
were necessary in his case, or in Richard's or John's where the 
succession was undisputed and we find no coronation charters at 
all — we come to the year 1213. In that year the barons refused 
to follow John across the sea unless he first received absolution of 
his excommunication. Thereupon the bishops were recalled who 

The royal "election" so purchased, instead of being the corporate 
act of a National Assembly, is probably to be considered rather as the 
individual adherence of a number of powerful feudal magnates sufficient 
to secure for Henry control of the treasury and the machinery of 
government, thus making possible what was more important than any 
such "election," — the coronation. 

The feudal character of Henry's charter is emphasized by the fact 
that it is the first official act of the King, ratifying these previous promises 
by which the kingship had been obtained. Henry's charter is significant 
because it was a coronation charter. But it was not the last of its 
kind. Stephen came to the throne under circumstances much the same. 
The rules of succession to the throne were not yet definitely fixed, as 
now. His accession was purchased at a higher price than Henry's, and 
the obligations he then incurred, as much as anything else, made his 
reign a failure. It is clear that his "election" was an affair of individual 
barons rather than of "Parliament," as a national assembly. From what 
we know of elections in the Church (see Esmein, L'unanimite et la 
majorite dans les elections canoniques, Melanges Fitting, I, 355), together 
with other evidence, we may assume that the person so "elected" would 
ordinarily be presented to the people and received by them by popular 
acclamation ; but it would be rash to assert that any such "ratification" 
was a constitutional necessity, or that the crowd so assenting was any- 
thing but a fortuitous local gathering. The coronation was possibly the 
most important element of all, for, as Mr. Round says, "Election was a 
matter of opinion; coronation a matter of fact" (Geoffrey de Mandeville, 
p. 6). Even if we had no evidence for it in the chronicles (see Round, 
Geoffrey de Mandeville, pp. 2, 3, and notes), the importance of the corona- 
tion would furnish a key to some of the concessions to the Church made 
in the charters. 

The facts just cited go far to explain the early series of coronation 
charters, and they furnish a ground for the belief that these charters are 
fulfillments of promises made in return for feudal support necessary to 
secure the "election." These promises mainly concern feudal matters, 
because only the great lay and ecclesiastical barons were strong enough 
to be worth bidding for. AH this tends to support the feudal theory. 
Must it follow, however, that these feudal concessions are inconsistent 
with the Lex Anglorum, which, we are told distinctly, was retained by 
the Conqueror? 

To me the results of Mr. Chadwick's Studies seem significant here. 
From a careful study of the Anglo-Saxon Chronicle and other sources, he 
■concludes that a royal "election"' in England in_ the eighth century was 
not greatly different from what we have seen in the time of Henry I 
or Stephen. "I suspect then," he says, "that the 'election' of a king was 
originally the selection or acceptance of an overlord, and that the 'electors' 
acted not as the representatives of the nation but as individuals, though 
they naturally carried their own dependents with them." Studies on 
Anglo-Saxon Institutions, 365. 

It is misleading, then, to place before the student of history the 
dilemma of rejecting a feudal interpretation of Henry I's charter or ac- 
cepting the Laga Edwardi as ancient national custom. Feudal custom 
and national law did not become incompatible through the changes intro- 
duced by the Norman Kings, important as those changes were. There 
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had been exiled during the struggle with Innocent III, and Stephen 
Langton absolved John at Winchester. But not until he had ex- 
acted from the King certain important promises under oath, which 
are given as follows by Roger of Wendover and repeated by Mat- 
thew Paris: 

"Moreover, in that absolution, the King swore, touching the 
holy gospels, that he would cherish, defend and maintain the holy 
Church and its ordained against all their adversaries, so far as in 
him lay, and that he would restore the good laws of his ancestors, 
and especially the laws of King Edward, that he would remove 

is no need of explaining away the term Laga Edwardi, as used by William 
or Henry. There is necessarily no antagonism between it and feudal 
custom. 

English law at this time was both national and feudal, and possibly 
had long been so. It was now more definitely the law of a fief, but its 
substance was not necessarily wholly altered for that. In order to prove 
the feudal character of Henry's charter, we need not disprove all con- 
nection with the old coronation oath. 

The private compilation drawn up early in the twelfth century, and 
known as the Leges Edwardi Confessoris, is no authority, and in no 
direct way corresponds to the Laga Edwardi of Henry's charter. Never- 
theless, the story with which it opens is thoroughly consonant with the 
ideas of customary law then prevailing: "In the fourth year after the 
accession of William as King of that land, with the counsel of his barons 
he caused to be summoned in all the counties of the land the English 
nobles, wise men, and learned in their law, in order that he might hear 
their customs from their own lips. These being chosen from each of 
the counties of the whole country, first declared upon oath in his presence, 
that, so far as possible, in a straightforward way, they would make known 
the provisions of their laws and customs, passing over nothing, changing 
nothing through deceit."' Liebermann, Gesetze, I, 627. 

Of more authority, but tending to the same result is the statement 
in the Dialogus de Scaccario (I, 16) : "Cum iiisignis tile subactor Anglie, 
rex JVillehnus * * * ulteriores insule fines suo subiugasset imperio et 
rcbellium mentes lerribilibus perdomuisset exemplis, ne libera de cclero 
daretur erroris facultas. decreuit subiectum sibi popttlum iuri scripts 
legibusque subicere. Propositis igitur legibus Anglicanis secundum 
tripartitam earum disliiiclionem, hoc est Merchenclage, Danelage, IVest- 
sexenlage, quasdam, reprobauit, quasdam an I cm approbans illis trans- 
marinas Neustrie leges que ad regni paccm tucndam eflicacissime 
videbantur, adiecit." 

Both these statements correspond very closely with the enactments of 
the Conqueror and the charter of Henry I, quoted above. Whatever 
conception of feudalism we adopt, or whatever our belief may be re- 
garding the feudal or non-feudal character of institutions in England 
before 1066, or regarding the nature of the English laws which William 
"approved" and the character of the Neustrie leges which he "added" as 
"emendations" of them; there is no ground for rejecting these clear 
statements that a certain part of the ancient native law was actually re- 
tained, and no particular reason for refusing to identify it with the 
Laga Edwardi. On the general subject see Freeman, Reign of William 
Rufus, II, 356-357. Norman Conquest, IV, 323-325. V, 149-153; Round. 
Feudal England, 225 et seq.; Pollock and Maitland. I. Book I, ch. 3: 
G. B. Adams, American Hist. Rev., VII, 11, Origin of the English Const.. 
ch. I, with note B. See also the charter of William I to London. Lieber- 
mann, Gesetze, I, 486; Leis Willelme, prol. Ibid. 492-493; Quadripartitus. 
Argumentum, Ibid. 535, Prefatio, § 12, Ibid. 543. 
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abuses, and would judge all his men according to the just judg- 
ments of his court and restore to each his rights." 

This last is the significant part: 

"juravit rex . . . quodqtte bonas leges antecessoram suorum, et 
praecipue leges Eadwardi regis, revocaret, et iniquas destrueret, 
et omnes homines suos secundum justa curiae suae indicia judi- 
caret, quodque singulis redderet jura sua." 32 

Within a few weeks events happened which serve to explain the 
meaning of this oath and to show John's utter disregard of it. 
John ordered the barons to accompany him to Poitou. The north- 
ern barons refused, and John proceeded to the North with a 
mercenary army to bring them back to obedience. At Northamp- 
ton he was overtaken by Archbishop Langton, who had followed 
him to protest against the expedition, "saying that it amounted to 
the greatest breach of his oath which he had taken on his absolu- 
tion, if he made war, against anyone without a judgment of his 
court." 33 John, in a rage, ordered Langton about his business, 
but the Archbishop followed him with threats of excommunication 
for his men, "and did not leave him until he had secured for the 
barons a day suitable for their appearing at the court of the King, 
and there submitting to the law." 34 

Meanwhile, at a council at St. Albans, it was proclaimed at the 
King's instance, "that the laws of Henry his ancestor were to be 
observed by all in the realm, and all evil laws were to be wholly 
void." 35 But there was a more direct reference made to 
the charter of Henry I about this time, if Roger of 
Wendover is to be believed. He mentions a current rumor that 
in August, 1213,- just before starting north to prevent John's at- 
tack on the northern barons, Archbishop Langton, at a council of 

'"Roger of Wendover (Rolls Series) II, 81; Matthew Paris, Chronica 
Majora (Rolls Series) II, 550. 

^'Dicens, plurimum in injuriam sui sacramenli, quod in absolutionc 
sua praestiteral, redundare, si absque judicio curiae suae contra quempiam 
helium faceret." Roger of Wendover, II, 83. Matthew Paris has, "contra 
quempiam, nedtim suos homines geniales, bellum moveret." Historia 
Anglorum (Rolls Series) II, 142. 

""Nou prius ab eo recessit, donee diem compelcnlem ad curiam regis 
veniendi et ibidem juri parendi baronibus impetrasset." Matthew Paris, 
Chronica Majora, II, 551-552. 

**"Praeceptum est, quatenus leges Henrici avi sui ab omnibus in regno 
custodianttir et omnes leges uniquae penitus enervenlur." Wendover, II, 82. 

"What those laws were," says Stubbs, "does not seem to have been 
ascertained until the twenty-fifth of the same month, when the arch- 
bishop produced the charter of Henry I." Stubbs, Historical Introductions 
to the Rolls Series, Walter of Coventry, 474, n. 2. He refers to the 
meeting at St. Paul*s. 



38 COLUMBIA LAW REVIEW. 

magnates held in St. Paul's, called some of them aside, "and began 
to address them secretly, as follows: 'You have heard,' said he, 
'how at Winchester I absolved the King and compelled him to 
swear that he would do away with the bad laws and would restore 
the good laws, to wit, the laws of Edward, and cause them to be 
observed in the realm by all. Now also a certain charter of Henry 
first, King of England, has been found, through which, if you are 
willing, you may restore the liberties long lost to their former 
condition.' " 38 

Then came John's disastrous campaign ending at Bouvines. 
At a meeting held late in the year 12 14 at St. Albans, the opposi- 
tion of the barons came to a head. The charter of Henry was 
again produced, and the barons swore that if the King refused to 
grant the liberties they sought they would renounce their fealty to 
him until he confirmed their demands by a charter over his seal. 
They agreed to present these demands to the King after Christmas 
and meantime to prepare for an armed conflict if he refused 
them." 

The promised meeting for presenting their demands occurred 
at the Temple in London after the New Year. The account of it 
given by Roger of Wendover, 38 and repeated word for word by 
Matthew Paris, 39 is very significant : 

"Coming there to the King in full military array, the aforesaid 
magnates demanded the confirmation of certain liberties and laws 
of King Edward along with other liberties conceded to them and 
the realm of England and the English Church, as contained in writ- 
ing in the charter of King Henry I and the laws aforesaid. Be- 
sides, they asserted that at the time of his absolution at Winchester 
he had promised those laws and ancient liberties, and had become 
bound to an observance of them by a personal oath." 40 

This was the first formal statement of the barons' demands 
made to the King. John asked for time to consider, and it was 
granted. He employed the time to reissue his charter of freedom 
of election to the Church, directed the oath of allegiance and fealty 

"Roger of Wendover, II, 83-84. 

"Matthew Paris, Chronica Majora, II, 582-583. 

"II, 113. 

"Chronica Majora, II, 584 

^"Venientes ad regem ibidem supradicti magnates in lascivo satis 
apparatu militari, petierunt quasdam libertates el leges regis Eadwardi cum 
aliis libertatibus, sibi et regno Angliae el ecclesiae Anglicanae concessis, 
conHrmari, prout in charta regis Henrici primi et legibus praedictis 
adscriptae continentur; asserebant praeterea, quod tempore suae absolu- 
tions apud Wintoniam illas leges et libertates antiquas promiserat et ad 
observationem earum sit obligatus per proprium juramentutn." 
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to be taken to him throughout the realm, and took the vow of a 
crusader, in order to brand all attack on him as sacrilege. 

The barons were also active, 41 and when the truce expired they 
marched in arms to Brackley in Northamptonshire, where they pre- 
sented to the King's emissaries a cedula of their demands "made 
up for the most part of the ancient laws and customs of the 
realm."- 12 

On hearing it read, John rejected it with fury and curses and 
proceeded to strengthen his strongholds. But in a few days he 
himself made a counter proposal which is of the greatest import- 
ance. In May, 1215, he issued letters patent in part as follows : 

"Be it known that we have conceded to our barons who are 
against us that we will neither arrest nor disseize them or their men, 
and we will not go upon them by force or by arms, except accord- 
ing to the law of the realm or pursuant to the judgment of their 
peers in our court {quod nee eos nee homines suos capiemus nee 
dissaisiemus nee super eos per vim vel per arma ibimus nisi per 
legem regni nostri vel per judicium p avium suorum in curia nostra) 
until consideration shall be had by four whom we shall choose from 
our side and by four whom they shall choose from their side and 
the lord Pope, who shall be superior over them," etc. 43 

"Both parties appealed to the Pope. John's emissary, William Mauclerc, 
wrote back to the King that representatives of the barons were urging 
the Pop*e to compel John to grant their demands for ''their ancient liberties, 
confirmed by charters of your ancestors and by your own personal oath 
(antiquas Ubertates suas, par cartas antecessorum vestrorum et proprio 
juramento vestro confirmatas) . Rymer's Foedera (Ed. of 1816), I, 120. 
The oath was, no doubt, John's oath at the time of his absolution in 1213. 

"Wendover, II, 115. "The items also of the laws and liberties which 
the magnates there demanded confirmation of were written in part in 
the charter of King Henry a little earlier, in part were taken from the 
ancient laws of King Edward, as a later history of the time declares." 
Matthew Paris, Chronica Majora, II, 586. — "A schedule * * * in 
which were included the laws and liberties written in the charter of Henry 
First and certain pious and just laws of King Edward." Matthew Paris, 
Hist. Anglorum, II, 155. 

Whether the cedula was the same as the document now generally 
spoken of as the "Unknown Charter of Liberties" or not is a point much 
disputed. See a summary of the various views in regard to it in Petit- 
Dutaillis, Studies, 116 et seq. The part of the Unknown Charter im- 
portant for us is its first provision: "Concedit rex Johannes quod non 
capiet hominem absque judicio." 

"Rot. Pat., I, 141, reprinted in Rymer (Ed. of 1816) I, 128, and in 
Blackstone's Charters. 

The Pope, in his bull of August, 1215 annulling Magna Carta refers 
to these letters patent as promising to remove "all the abuses" then exist- 
ing (promittens quod ante omnia revocaret universos abusus quicumque 
fuissent in Angliam suo tempore introducti) Bemont, Chartes, 43. It can 
hardly be entirely without significance that the single promise given above 
is referred to as covering universos abtisus, though too much should not 
be made of it. 



40 COLUMBIA LAW REVIEW. 

This was rejected in turn by the barons, who formally re- 
nounced their fealty to John and marched on London, where they 
were welcomed by the richer citizens at least. 44 

After some weeks of negotiation and intrigue, John finally con- 
sented to grant the demands of the barons, and they set the meet- 
ing for June 15, at Runnymede. The barons presented their demands 
probably in the document known as the Articles of the Barons, 
which has been preserved to our day. 43 The clause of these Articles 
corresponding to chapter 39 of the Charter is the twenty-ninth, 

"Ne corpus liberi hominis capiatur, nee imprisonettir, nee 
dissaisietur, nee utlagetur, nee exuletur, nee aliquo modo destruatur, 
nee rex eat vel mittat super eum vi, nisi per judicium parium 
suorum vel per legem terrae."** 

On the basis of these demands the Charter was drawn up and 
duly sealed. 

These perfectly well-known facts have been placed together 
here only because their assistance will be necessary in interpret- 
ing the phrases of Magna Carta otherwise ambiguous. In this 
brief history of the years 1213-1215 several things are to be noted. 
It seems clear that an organized and quasi-"constitutional" oppo- 
sition to John is indicated here. It is aimed at the removal of a 
few very definite abuses. The main character of these abuses, 
the chief ground of complaint, and the programme of procedure 
for redress are all evident in the very beginning, at the time of the 
absolution oath in 1213. This programme is consistently followed 
and leads directly to Magna Carta. It was a carefully organized 
opposition and points to an organizing mind which originated the 
plan of operation and pursued it from its inception in 1213 straight 
to Runnymede. The organizer of opposition was Stephen Lang- 
ton. He had probably never met John until he saw him at Win- 
chester. But he was an Englishman, and during his exile had 
apparently pondered over the situation and determined on a plan 
of operation before he landed. To Langton Magna Carta is prin- 
cipally due. ^ 

"The Liber de Antiquis Legibus says they entered the city without re- 
sistance, and entered into a compact with the Londoners on the under- 
standing that no peace would be made with John without the assent of 
both parties to it,— pp. 201, 202. Wendover says the richer citizens favored 
the barons and that this overawed the poorer ones. — II, H7- 

"For an account of the document and its history, see Blackstone's 
Charters or McKechnie's Magna Carta, 200 et seq. 

w Stubbs, Select Charters, 293. 
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The main point in this plan, the chief grievance to be redressed, 
was the King's practice of attacking his barons with forces of 
mercenaries, seizing their persons, their families and property, 
and otherwise ill-treating them, without first convicting them of 
some offence in his curia. This is the last item of the oath. It 
is the only thing referred to in the important letter patent of May, 
1215, which was issued after John knew pretty definitely what the 
baronial demands were. It is the substance of chapter 39. 

We are not assuming too much in saying, therefore, that chap- 
ter 39 was in 1215 the most important chapter in the Charter, as 
it is today; and that it is identical in aim with the absolution oath 
of 121 3, and designed as a fulfillment of it. 

If this be true, these events and documents from 1213 to 1215 
are all of a piece, 47 and every one of them, from the oath of abso- 
lution on, is of the greatest value in the interpretation of all the 
others. In case of need, therefore, these events and documents 
may be and must be employed to explain any terms of chapter 39 
still remaining ambiguous after an examination of identical and 
similar terms in other parts of the Charter and in other contem- 
porary documents. This is the order of procedure followed in the 
rest of this paper. 

To return, then, to the text of chapter 39, and first to nullus 
liber homo; in its first article the grant of the Charter is 
declared to be "to all the free men of our realm" (omni- 
bus liberis homimbus regni nostri). Taken by itself, this 
expression seems rather inclusive, and might easily bear the wide 
interpretation given it by Stubbs. In chapter 20 an accused liber 
homo is protected against amercements out of proportion to his 
offence, and the expression seems narrower in its use. Chapter 
27, which provides for the distribution of the chattels of an intes- 
tate, liber homo, and chapter 30, which protects him from the 
royal bailiffs in matters of purveyance, are both very vague in 
the use of the term. Chapter 34, however, which forbids the 
issuance of the Writ Praecipe, where "a free man may lose his 
court" (unde liber homo amittere possit curiam suam), is much 
more definite and clearly restricts the term to such lords as pos- 
sessed a curia of their own. The result is singularly inconclusive. 
The only inference possible seems that of Professor Adams, "that 

"Note above, pp. 34-40, especially the declaration of the barons at the 
Temple in London, in January, 1213, when the absolution oath is specifically 
referred to. 
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the words liber homo are not used in any consistent sense in the 
Charter."" 

The "prior documents" are more satisfactory. 

If, as we have contended, chapter 39 is the fulfillment of John's 
oath of 1213, and the sequence of the intervening documents is 
established, then liber homo of the Charter means no one else than 
omnes homines suos who are to be tried only by indicia curiae suae 
under the promise of John's absolution oath. 40 

It is the same liber homo who is included under the "baronibiis 
nostris" to whom the letters patent of May, 1215, are directed, and 
under "homines suos." 50 These expressions taken by themselves 
can here have only one meaning, and that meaning is made still 
clearer by the events which preceded and followed. They include 
no one but John's feudal tenants-in-chief and their men. They can- 
not include anyone below the mesne lords or vavassores. 61 

The prior documents seem conclusive on this point, and they 
enormously restrict the scope of the chapter as intended in 1215. 

The facts and extracts given above are also particularly valu- 
able in determining the meaning of the verbs ibimus and mittemus, 
of chapter 39. As these are non-technical words, it is useless to 
try to determine their use here by their meaning elsewhere, in our 
effort to decide between the varying interpretations already indi- 
cated. 52 The circumstances leading to chapter 39 alone avail here. 
Fortunately they are conclusive. I think it will be impossible for 
anyone to read carefully through the extracts and documents col- 
lected on pp. 36-40 and continue to translate ibimus and mittemus 
"nor will we proceed against him, or direct proceedings against 
him." 53 The barons, in their Articles say, "and the King shall 
not go against him nor send upon him by force" (nee rex eat vel 

"Origin of the English Constitution, 264. The insertion of the words, 
"de libero tenemenlo suo vel libertatibus vel liberis consuetudinibus suis," 
in the second reissue of Magna Carta in 1217, between dissaisietur 
and ant utlagetur of John's Charter is variously viewed as an 
explanation of the meaning of the provision in 1215. By some it is 
regarded as indicating an extension of the provisions to further classes 
of men; others regard it as a restriction, both thus considering it a modi- 
fication. By others it is believed to be an explanation rather than a 
change, and an explanation tending to strengthen a rather narrow inter- 
pretation of the original provision. 

"Ante, p. 37. 
"Ante, p. 39. 

"This opinion, held, as we have seen, by Brady, is held also by Pro- 
fessor Adams, Origin of the English Constitution, 264, 265. 

"Ante, p. 30. 

"Pike, Constitutional History of the House of Lords, 169. 
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mittat super eum vi).** John's letter patent of May, 1215, is 
more definite still: "And we will not go upon them by force or 
by arms" (nee super eos per vim vel per arma ibimus) . 5S They 
all go back to the absolution oath of 1213, where John promises to 
judge all his men according to the just judgments of his court. 56 It 
is clear that all these expressions refer not to abuses of judicial 
process, but to the King's practice of attacking his barons by 
armed force without any process whatsoever. This meaning is 
most clearly indicated by the words of the letter of 1215. That 
it is also the meaning of the oath of 1213, Stephen Langton him- 
self puts beyond all doubt when at Northampton he warns the 
King that it would be a violation of that oath "if without the 
judgment of his court he should make war on anyone." (Si 
absque judicio curiae suae contra quempiam bellum faceret.)" 

To me these statements do not leave a shadow of doubt that the 
traditional reading is wrong, and that ibimus and mittemus here 
refer merely to the armed attack, without trial, which John had 
employed against his barons before and after his oath of 1213 not 
to do so. 

If ibimus and mittemus are non-technical, the very opposite is 
true of per legale judicium parium suorum. John was here merely 
promising that no armed attack should be made on the lands or 
persons of his tenants-in-chief or of their men, except after a judg- 
ment obtained in the ordinary course, i. e., by a judicium parium. 
This procedure here promised was nothing new. It was perfectly 
well understood in 1215, in England and everywhere else in feudal 
Europe, and had been known there for generations. 

It is not judgment based on the veredictum of an inquisitio 
or jury that is guaranteed here. It is a judgment rendered by the 
pares of the defendant, the pares curtis, suitors in the same court, 
tenants holding of the same lord and of the same fief, his con- 
vassalli. This is so obvious, and now so generally accepted, that 
it is unnecessary to set forth here in detail the proof of it. 58 

"Ante, p. 40. 

"Ante, p. 39. Cf. the "Unknown Charter" — Concedit rex Johannes quod 
non capiet hominem absque judicio. 

"Ante, p. 37. 

"Ante, p. 37. 

M The expression sine legale judicio parium suorum occurs in chapter 
52 of the Charter, and in chapters 56 and 57, which are directed to Welsh 
feudatories. (See post. p. 50.) In chapter 59 the King of the Scots is 
promised a settlement of his claims per judicium parium suorum in curia 
nostra. Chapter 21 forbids the amercement of earls or barons nisi per 
pares suos. See also Leis Willelme, § 23, Liebermann, Gesetze der Angel- 
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The early disappearance after 1215 of the feudal conditions 
which gave rise to the judicium parium, and the rapid growth of a 
consciousness of nationality and of a really national system of 
representation and administration in their place, rendered men 
incapable of understanding the real demands of the men of 1215, 
and gave rise at an extraordinarily early date to the view that by 
judicium parium they meant trial by jury. 

Few mistakes have been more important or more beneficent 
than this in their practical results. But a mistake it is, and it 
seems strange that generation after generation of learned jurists 
and historians could have gone on making it with the works of 
Spelman, Du Cange and Sir Thomas Craig in their hands. 50 

Of all the expressions in chapter 39 per legem terrae is the most 
important and probably the most ambiguous. Does lex terrae 
mean the "law of the land" or is it merely a mode of trial ? 

sachsen, I, 511; Henry I's writ concerning the holding of the shire and 
hundred courts, §3, Ibid. 524; Leges Henrici, 25 and 29, Ibid. 562-3; 31, 7, 
p. 564 — Umisquisque per pares suos judicandus est et ejusdem provincie. 
For some general account of judgment of peers, see Flach, Les 
Origines de L'Ancienne France, I, 227, et seq.; Luchaire, Manuel des 
Institutions Frangaises, 201 ; A. Esmein, Cours E'lementaire d'Histoire 
du Droit Frangais (nth ed.) 292 et seq.; L. W. Vernon Harcourt, His 
Grace the Steward and Trial of Peers, 205 et seq.; G. B. Adams, The 
Origin of the English Constitution, ch. 5, note D ; DuCange, Glossarium, 
J. v. Par; Spelman, Glossarium, s. v. Pares Curiae; Sir Thomas Craig, 
Jus Feudale, Book III, title 7, etc. For a modern text of the Libri 
Feudorum, see Das Langobardische Lehnrecht, edited by Karl Lehmann, 
Gottingen, 1896. 

**Tertio & hoc etiam attendendiim, quoties de paribus, aut parium 
judicio, mentio hie incident, ut de eis paribus intelligatur, qui unius 
Domini, & ejus curtis, she curiae sunt pares; antea exposuimus eos pares 
did in jure, qui unius Domini sunt beneficiarii sive Vassalli, & ideo Lex 
eos Judices constituit, quia per pares hos, rei Veritas melius poterit indagari. 
Craig, Jus Feudale, Book III, title 7, § 3. 

Et ut a digniori incipiamus, si contentio fit de feudo vel feudi parte, 
sive pertinenliis, dependentibus, sive accessoriis, de possessione feudi, de 
ejus reditibus & utilitatibus, aut de delicto, quo Vassallum Dominus a 
feudo cecidisse dicat, sive propter turn petitam investituram, Pares sive 
beneficiarii illius Domini, sive curtis judicabunt. Ibid. § 4. 

Craig's great book was first published early in the seventeenth cen- 
tury. It was reissued at London and Edinburgh during the seventeenth 
and eighteenth centuries. I have used the edition published at Leipsic in 
1716. 

The text of the Libri Feudorum has long been easily accessible, — 
for example, in the excellent editions of Cujus, De Peudis, (Lyons, 1566 
and afterwards) ; or as an appendix to many editions of the Corpus luris 
of Justinian. The confusion between judicium parium and trial by jury 
is, however, a very natural one, for the rei Veritas to which a jury swore 
in the inquisiiio and the rei Veritas found by the feudal pares are, after 
all, in some ways very much alike. In both, to use Sir Thomas Craig's 
phrase, "habitare in vicinia omnem ignorantiae excusationem tollat." 
They both have, in their origin at least, the same communal basis of 
neighborhood and the general knowledge of a countryside. The lawyer's 
distinction between law and fact was not yet made. Thayer, Preliminary 
Treatise on Evidence, 183, et seq. 
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There can be no doubt that in 1215 lex was often employed in 
the latter sense. As Professor Thayer says: "In the older days 
the word 'law/ lex, sometimes indicated a form of procedure ; not 
law, in our sense of substantive law, but a mode of trial." 60 

There is at least one instance of it in the Charter itself. Chap- 
ter 38 forbids a bailiff to "put anyone to his law" (ponat * * * 
aliquem ad legem) except under certain conditions. 

A like use of the term is to be found in many places outside the 
Charter. Only one or two are here given. For example, the 
Latin text of the Grand Coutumier- de Normandie declares that 

"consuetudines are customs observed from time immemorial, ap- 
proved by princes, and preserved by the people, determining whose 
anything is or /what its nature is. Laws {leges), on the other 
hand, are institutions made by princes and preserved by the people 
in a province, by which particular cases are decided. For laws 
are, as it were, instruments of the law for making known the truth 
in disputes." 61 

A clear case is given by Glanvill. 62 He says the enfranchise- 
ment of a serf will not avail against anyone but his former lord, — 
"since if any former serf thus manumitted were introduced against 
a third party 'ad diracionationem faciendam * * * in curia, 
vel ad aliquant legem terrae faciendam,' he could on that ground 
be properly rejected." Here we have a perfect example of lex 
terrae, the very phrase of chapter 39, employed by Glanvill some 
twenty-five years before 1215 in a way which beyond question can 
have reference only to the mode of trial. It cannot mean anything 
else. "Making his law" must be merely proving his case by one 
or other of the old methods. Many other instances might be 
given, for this use of lex is very common in 1215, and even lex 
terrae is certainly susceptible of the same interpretation. 

If this is the meaning of lex terrae in chapter 39, it might be 
translated "unless by a medial judgment of his peers followed by 
ordeal, compurgation, or duel." This is the meaning accepted by 
Mr. McKechnie, by Selden, and apparently by Mr. Bigelow. 

Mr. McKechnie's view is wholly consistent. He gives to 
judicium a very narrow technical meaning, — the awarding of the 
proof under the old procedure, — while the lex terrae follows 
naturally and signifies merely the kind of proofs so awarded, — 
battle, compurgation, or ordeal. 

"Preliminary Treatise on Evidence, 199. See his remarks in general. 

"Chapter XI, quoted in Thayer, Preliminary Treatise, 199. See also 
Brunner, Schwurgerichte, 177. 

"'Book V, cap. 5- 
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So interpreted, chapter 39 seems to point directly back toward 
the feudal anarchy of Stephen and to undo the great centralizing 
work of Henry II. It becomes a document of reaction, and can 
only become the "palladium of British liberties" when men are 
no longer able to understand its real meaning. 

Those who hold this view have certainly been able to demon- 
strate that such a meaning was commonly given to lex and even to 
lex terrae in 1215. But is this proof that such was actually the 
meaning of the drafters of chapter 39? Did lex never stand for 
anything but procedure in 1215? Is the traditional meaning of 
"the law of the land" impossible? To Mr. Vernon Harcourt it is 
not. He thinks "the 'lex terrae' of the Charter has the same vague 
popular signification which the words 'law of the land' bear at the 
present day." He argues for a general instead of a technical in- 
terpretation of both judicium and lex and regards Mr. McKech- 
nie's views "unsound and untenable," the result of "extraordinarily 
misplaced zeal." 03 

In chapter 55 of Magna Carta mention is made of fines and 
amercements "facta injuste et contra legem terrae." Here the 
meaning is not unambiguous; but in chapter 42, which grants the 
right of entering and leaving the realm, exception is made of 
prisoners and outlaws, secundum legem regni. This is a different 
expression, and the prisoners mentioned might also be assumed to 
be in all cases persons condemned by the regular forms of trial. 
The outlaws, however, could hardly have been. In most cases we 
know they were persons who could not be caught and brought to 
trial at all. 

Lex regni here seems to indicate "the law of the land" rather 
than mere trial. The same may be said of chapter 45, in which 
the King promises to appoint no justiciar, constable, sheriff, or 
bailiff, except from among those qui sciant legem regni et earn 
bene velint observare. But in neither case is the meaning so defi- 
nite as to be a conclusive proof. 

Outside the Charter there is less uncertainty. Glanvill has 
been cited to prove the narrower interpretation of lex terrae. I 
shall take from the same source one example from the many in 
existence of a contemporary use of the phrase lex terrae in the 
wider sense of "the law of the land." In Book 14, chapter 2, 
Glanvill says concerning a person suspected of concealing treasure 
trove "non solet juxta legem terrae aliquis per legem apparentem 

"His Grace the Steward, 229. Mr. Harcourt gives a large number 
of instances of the general use of the term. Only a few are included here. 
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se purgare." "It is not customary according to the law of the 
land that one clear himself by the lex apparens." Lex apparens 
here means a mode of proof, an open trial, as contrasted with the 
more secret method of compurgation ; but legem terrae in the same 
sentence" cannot possibly refer to anything but the "law of the 
land." 64 Examples of this meaning could be multiplied, but this 
one is conclusive. 

Lex terrae, in 1215, is demonstrably susceptible of either inter- 
pretation, — as mere mode of trial, or as "the law of the land," and 
Magna Carta itself gives no conclusive evidence as to which was 
intended by the barons and the King. We are driven once more 
to the antecedents of chapter 39. 

We have seen how the chapter grew out of the King's oath 
in 12 13 not to proceed by force against anyone without a trial. It 
does not so much concern itself with the manner of judgment. It 
is rather a promise not to proceed in arms without any judgment 
whatever. On this basis we have interpreted ibimus and mittemus 
as meaning armed force and not legal process. If these two verbs 
meant "we will not proceed against him or direct proceedings 
against him," as Mr. Pike reads them, then it would be very natu- 
ral to assume that lex also refers merely to the manner of these 
"proceedings." But if ibimus and mittemus refer not to process 
at all, but to armed attack, as I believe and Mr. McKechnie him- 
self strongly insists, then it would seem not so necessary to confine 
lex to so narrow a meaning. It might seem that Mr. McKechnie, 
in interpreting lex as merely trial, was falling into much the same 
error for which he criticises Coke's reading of ibimus and mitte- 
mus, and that the classic phrase "due process of law" is, after all, 
not such an incorrect rendering of the barons' lex terrae as he 
thought. 

Both meanings were known in 1215, and chapter 39 is in com- 
pliance with John's oath of 1213 — "quod * * * otnnes homines 
suos secundum justa curiae suae judicia judicaret." But there was 
another promise in that oath, — "quodque bonas leges anteces- 
sorum suorum et praecipue leges Edwardi regis revocaret" — "and 
that he would restore the good laws of his ancestors and especially 
the laws of King Edward." 

If chapter 39 is the fulfillment of those promises, why should 
not the lex terrae of the Charter be these "good laws" of the 
absolution oath? There is no reason for believing that it cannot 
be, and very good reason for thinking it is. 
"A variant reading makes it legem regni. 
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Unless both judicium and lex are taken in a sense somewhat 
wider than Mr. McKechnie's it seems hard to reconcile them with 
the barons' demand, for frequent eyres of the King's justices to 
hold the possessory assizes. 60 They ask that two justices should 
decide such cases, together with four knights "elected" from the 
county, and expressly stipulate that no one else be summoned 
except the litigants. 

Clearly the judicium parium of chapter 39 is not in all cases to 
be inconsistent with the jurisdiction of the itinerant justices over 
every one in the county. It may be that the legale judicium parium 
is thus to be distinguished from the judicium parium of the Libri 
Feudorum, where no such an exception is contemplated. 60 The 
"legal trial of peers," at all events, was not completely subversive 
of the reforms of Henry II. 

From the evidence in the Assize of Northampton 67 and else- 
where, we may say positively also that the procedure by inquest 
under the assizes asked for in chapter 18 of the Charter was not 
compatible with the lex terrae if lex means merely proof by the 
ancient battle, compurgation, or ordeal, and nothing more. 68 

But there are positive as well as negative grounds for adhering 
to the wider interpretation of lex terrae as "the law of the land" 
in a real sense. 

At the meeting at St. Paul's, in 1213, according to the chron- 
icler, Langton employed the exact words of John's oath in refer- 
ring to bonas leges and the law of King Edward. 69 

"In number 8 of the Articles of the Barons and chapter 18 of Magna 
Carta. Stubbs, Select Charters, 291, 299. 

"For the provisions of the Libri Feudorum see Lehmann's Lango- 
bardische Lehnrecht, 107, 102, 105. See also Stubbs, Constitutional History 
(6th ed.) I, 578 n.; Harcourt, His Grace the Steward, 206; Adams, Origin 
of the English Constitution, ch. 5, note D; Pollock and Maitland (2nd ed.) 
I, 409, 410. 

On this point of the relation of the King's justices to the judicium 
parium, the statement of the author of the Leges Henrici Primi is inter- 
esting. He says (Liebermann, Gesetze, I, 563) : "Regis judices sint barones 
comitates, qui liberas in eis terras habent, per qtios debent cause singulorum 
alierna prosecucione tractari." This looks like an attempt on his part to 
reconcile the activities of the King's judges in the counties with the feudal 
law requiring trial by peers of the same fief. It would be interesting if we 
could find out whether the King's judges about the time of this compilation 
were ever sent into counties where they held no lands. It is not likely that 
much regard was paid to such a restriction after the eyres became more 
regular, if it was ever observed at all. 

6, Section 4, Stubbs, Select Charters, 151. There the procedure in the 
assize of novel disseisin is prescribed. For further information see Pol- 
lock and Maitland (2nd ed.) I, 145-146; II, 47 el seq. 

"Harcourt, His Grace the Steward, 223. 

"Ante, p. 38. 
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The barons at the Temple demanded the confirmation of 
"quasdam libertates et leges regis Edwardi" along with others 
conceded to them, to the realm, and to the English Church; and 
they reminded the King that he had sworn at Winchester to ob- 
serve "Mas leges et libertates antiqitas." 70 Most striking also is the 
brief account of Magna Carta in the Annals of Waverley, where 
the "good laws" are referred to as the "laws of Saint Edward and 
the liberties and free customs of other later Kings," and John's 
chief offence is considered to be his abuse of his barons absque 
judicio parium suorum. "And so his tyrannical will was his only 
law." (Et ita pro lege ei erat tyrannica voluntas).'' 1 

Instead of per legem terrae, John uses the expression per legem 
regni nostri in his letters patent of May, 12 15." 

The antecedents of the Charter seem, then, to show pretty con- 
clusively that the demand of chapter 39 was for a restoration of 
the "good laws" of an earlier time, and that those good laws can- 
not be compressed into the narrow mold of the ancient forms of 
judicial proof. Lex terrae, in 1215, means what Matthew Paris 
called "the pious and just laws of King Edward." 72 It is the ancient 
custom of the realm, "the law of the land" in a real sense. 

The men of 1368 were not far wrong in calling it I'auncien 
leye de la terre, 7 * and the Parliament of 1350 do not depart from 
the ancient meaning of per legem terrae when they paraphrase it 
par voie de la lei, 70 nor the Parliament of 1354 in making it "par 
due proces de lei" 76 whence it has come, no doubt, largely through 
the influence of Coke's writings, into our federal and state con- 
stitutions as "due process of law."" 

The meaning of vel in chapter 39 can only be ascertained after 
we have considered the meaning of the expressions connected by it. 

"Ante, p. 38. 

"Annales Monastici (Rolls Series), II, 282. The whole passage is as 
follows: "Hoc anno magna orta est discordio inter regem Angliae et 
barones: his exigentibus ab eo leges Sancti Edwardi, et aliorum subse- 
qttentium regum libertates, et liberas consuetudines. Nam tempore patris 
sui, et maxime suo tempore corruptae nimis et aggravatae fuerant; navu 
quosdam absque judicio parium suorum exhaeredebat, nonnullos morte 
durissima condenmabat; uxores filiasque eorum violabat; et ita pro lege ei 
erat tyrannica voluntas." 

"Ante, p. 30. 

"Hist. Ang. II, 55. Ante, p. 39. 

"42 Edw. Ill, c. 3- 

™25 Edw. Ill, Stat 5, c. 4. 

"28 Edw. Ill, c. 3. 

"See Adams, Origin of the English Constitution, 243. 
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If judicium means the judgment and lex the proof following, vel 
must obviously be read and. 

But even with the wider meaning of lex, and would seem the 
better reading, for there is no antithesis between judicium parium 
and per legem terrae. The former prescribes the manner of appli- 
cation, the latter the law to be applied. They are complementary 
to each other, not alternative. 

The judicium parium is the mode of trial promised. Under it 
only the fellow vassals of the accused are to find the judgment 
in his case. But that judgment will be based on the law of the fief. 
Chapter 56 of the Charter promises a Welshman wrongfully de- 
prived of lands or liberties a "legal judgment" by his peers, 
secundum legem Angliae if the holding affected is in England, 
secundum legem Walliae for a Welsh holding, and according to 
the law of the March for holdings there. The judgment in all 
cases will be found by his fellow peers of the same court on the 
same fief, whether they are Welsh or English. But the rules of 
substantive law which they will apply will be Welsh, English, or 
lex marchiae, according to the location of the tenementum in 
question. 78 

Chapter 39 is a promise to English feudatories mainly. They 
also are guaranteed a legale judicium parium. The law by which 
the pares are to make their findings is to be the lex Angliae. This, 
in feudal languge, will be the law of the fief. But the fief will be 
the whole realm. The judgment will be found by the feudal pares 
curiae; but in this case the court will be the curia regis, and the 
law will be the lex terrae. 

Though this law is a feudal law, and the law of a fief, and 
applied in feudal manner by the peers of the fief, there is no 
reason why it may not also be the law of the land. The duty of 
the peers was to find the law, not to make it. It is entirely possible 
that the law so found will consist in large part of customary rules 
running back beyond the Conquest for their origin. 

It may very well be the Lctga Edwardi which Henry I promised 
to restore, cum Mis emendationibus which his father had made in 
it, the same which the Conqueror himself declared should continue 

"This point is well stated by Sir Thomas Craig: "Sciendum hoc primum 
<S- pro generali regula tenendum, consuetudinem loci, in quo situm est 
Jeudum, in jure dicundo, super eo feudo, semper servandam, adeo ut si 
Vaspallus duo diversa habeat feuda, uniou in Avglia, alterum in Scotia, & 
controversion oriatur de hoc feudo, quod quis in Anglia habet, non secundum 
leges & mores regni Scotiae, jus de hoc feudo dicetur, licet Dominus Scohts 
sit & in Scotia habitet, sed secundum consuetudines Angliae." As examples 
of the difference in consuetudines, he cites the varying rules of succession 
to the fief, etc. Jus Feudale, book III, title 7, § 1. 
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in force, "in terris et in omnibus rebus,"™ while these "emenda- 
tions" will be the aliae libertates referred to along with the leges 
regis Bdwardi by the barons at the Temple in 1215. 80 

There can be little doubt that these changes were in the direc- 
tion of a more developed feudalism, but there is nothing in this 
inconsistent with the view that the lex so amended was in its 
origin in part ancient English customary law. 

It was national in a real sense. But "national" may have many 
meanings. The sense of completeness or universality now con- 
veyed by the word may be inapplicable to the Laga Bdwardi of 
the Norman or early Angevin period. It could hardly be applied 
in this sense without reservation to any period which is properly 
styled feudal. The same is true of the political self-consciousness 
implied in the word national as used in modern times. 

Above all, the identification of "national" with "popular" in this 
period, as made by Freeman, is totally inadmissible. 

But as a customary, substantive law, as a traditional body of 
immemorial custom, "found" by successive generations of suitors 
in the courts, running back in unbroken continuity to an origin 
beyond the Conquest and possibly far beyond it; there is nothing 
in the Laga Bdwardi as a real lex terrae which is inconsistent with 
a regime essentially feudal in character. 81 

If our analysis is correct, we must give up the view that the 
original intent of Magna Carta was to guarantee trial by jury to 
anyone or to guarantee anything to all Englishmen. We must 
accept a feudal interpretation of the document as the only one 
possible in 1215; but we may still hold, as our fathers did, that 
the law of the land is there, lex pro tyrannica voluntate, to invert 
the words of the Waverley annalist, and we shall still mean by the 
law of the land substantially what old Roger Twysden meant, — 
"nothing else but those immunities the subject hath ever enjoyed 
as his owne right, perteyning either to his person or his goods; 
and the grownd that hee doth so is, that they are allowed him by 
the law of the land, which the king alone can not at his owne will 
alter, and therefore can not take them from him, they beeing as 
auntient as the kingdome itselfe, which the king is to protect." 82 

C. H. McIlwain. 

Cambridge, Mass. 

"Ante, p. 34, note. 
"•Ante, p. 38. 

"For a further development of this point, see ante, p. 33 note 31. 
"Certaine Considerations upon the Government of England (Camden 
Society), 82. 



